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Thc w o e t i n y  was c a l l e d  t a  o r d e r  ~t 1:00 p-m- J i l l  y  Y b y  
Cha i rman S c u l l  yo  A l l   embers w e  p r e s e n t  e x c e p t  
R e p r e s e n t a t i v e  Day who was excuscad, The p r i m a r y  pu rpose  o f  
t h e  ~ e e t i n q  was t h e  conauc t  o f  d seminar  on wa te r  l a w  b a s i  s 
l e d  b y  P r o f e s s o r  A1 Stone o f  t h e  U n i v e r s i t y  o f  Montana Law 
School  • P r o f e s s o r  Stone c c n d u c t e d  the suminar F r i d a y  
a f t e r n o o n  and Sa tu rday  m o r n i n g  u ? g i  n n i n l  a t  9 a,m- E d i t e d  
p r o c e e d i n g s  a r e  a t tached.  

The cornnli t t e r i  convened a short. b u s i n e s s  s e s s i o n  on S a t u r d d y ~  
J I J ~  y 9 3 t  f! i?rmr 

The f i r s t  i t e rn  d i s c u s s e d  was  t h e  n e x t  m e e t i n g  a t  wh ich  
P r o f e s s o r  F rank  T r e l  ease wou ld  cli  scuss t h e  r e 1  a t  i o n s t l i  p o f  
Montana wa te r  law t o  i n t e r s t a t , ?  ~ n d  f e d e r a l  r e s w r c e s .  The 
comni t t ~ c  d i s c u s s e d  t h e  proposed c o s t s  o f  t h e  sess ion ,  
Sena to r  Turnaqe moved t h a t  P r ~ f  e s s o r  T r e l  eas? be r e t a i  ned. 
Vo t  i on c a r  r i ~ d  undn i nmusl yo  

The coam i t tee t h e  n d i scussed t h e  corni~ri t t ~ e  O t l < I ~ , ~ e t  l n 3  
d i f f  i c u l t i z s  i n  c b t a i n i n a  t h e  money t o  tae spc-rrt, The vloncy 
i s i n  a Dopar tment  o f  N a t u r a l  l-h- sou rces  ~ p p r o l ~ r  i a t i  on no t  
d i r e c t 1  y a v a i l a b l e  t o  t h e  ct,m~ni t.tc"c,r A no w d r r d n t  t r z l n s f e r  
noul~-I mdk? t h e  money a v a i l a b 1 e  t o  ot. msnacier-1 sy the 
L e g i  s l a t i v e  Counci 1  f o r  t h i ~  corrlmi t t b e .  Senator  Turnaqe ~ , I Q V Q ~  

a no w a r r a n t  t r a n s f e r  be ap;>rovedr f l o t i r ~ n  c a r r i e d  
unclrni inousl y o  - - 
The c o m a i t t e e  d e c i d e d  t h a t  JudL,e L e s s l ~ y  shou ld  rnc3kp d 

p r e s e n t t 3 t  i on i n  October. 

Tht. conmi t t e e  d i s c u s s e d  the nee l t o  attc?nc? wa te r  aret?t ings i n  
t h e  r e g i o n  and ~ t d t ~ ~ o  iceprest n t a t i  ve S c t ~ l  l y  s a i  t l  a mernber 
shou l  a a t t e n d  t h e  F i v e - S t a t e  Irldcer C o n f e r t ~ n c e r  p r e f e r r a o l  y 
Senator  Ga l t ,  T h e  b u d g e t  s h o u l d  r e f l e c t  f unds  f o r  t h i s  
t r a v e l  r 

R e p r e s e n t a t i v e  S c u l l y  s ~ l i d  he would a p p o i n t  a R e p r e s e n t a t i v e  
and d Sena to r  t o  work w i t h  tlob Pt r s o n  an  p r e s s  re1 eases  f o r  
the commi t t e e ,  

The b u s i n e s s  m e e t i n g  a d j o u r n e d  ; ~ t  9 arm, 



S E M I N A R  0'4 HAT(:& L A W  

Conducted by Pro fessor  A l  Stone 
f o r  t h e  Subcommi t t~e  on Wjtrr Gtiqhts 

A1 St-: I had t h i s  b r i e f  ou t1  ins. d i s t r i b u t e d  t o  you -- 
t h a t  was n o t  f o r  the purpose o f  showing you R o w  ~ e ' r e  go ing  
t o  progress d u r i n g  t h i s  meet ing*  a1 though i f  i t  t u r n s  o u t  
t h a t  way* w e ' l l  j u s t  90 s t r a i a j h t  t t i rough i t  i n  order. b u t  I 
hadn8 t in tended  t o  do that .  L i n tended  t h i s  o u t l  i ne t o  
r a i s e  a number o f  d i f f e r e n t  que) t ions  t h a t  m i y h t  r i n y  a b e l l  
i n  your mind t h a t  w e  would want t o  discuss. So t h i s  i s  not 
i n tended  t o  be t n e  u i r e c t i o n  c f  t h e  f l o w *  b u t  r d t h ~ r ~  I 
t h i n k *  t h e  d i r e c t i o n  o f  t h e  f low shou ld  be d e t ~ r ~ n i n e d  h y  
your i n te res t . s r  your quest  i o n s ~  your comments* your 
d ~ c l a r a t i o n s *  So I r e c l l l y  dori ' t  have i t  s t ruc tu rec l  as 
woulcj appear frorn hav ing  s e t  up t h e  o u t l  ine. I t  i s  t o t a l l y  
u n s t r u c t u r e d  and w e ' l l  j u s t  see what k i n d  of i n t e r t 2s t s  you 
want t o  d i scuss  and I hope that I can h e l p  i n  t h 3 t  
d i  scuss i ono 

J u s t  as  a s t a r t *  I would l i k e  t o  quote  t o  you f rom Dan ie l  
Webstert  w h o  said: 

"What do we wdnt w i t h  t h i s  v a s t *  w o r t h l e s s  drear  t n i s  
r e g i o n  o f  savages and ~ i l a  beas t s *  o f  d e s e r t s  and 
s h i f t i n g  sands* and w h i r l w i n d s  o f  d u s t *  o f  cac tus  and 
p r a i r i e  dogs. To what use c o u l d  w e  eve r  hope to p u t  
these  g r e a t  d e s e r t s  and those endless mountain ranges -- impenet rab le  and covered t o  t h c  i r  bases w i t h  ' n d l e s s  

snow." 

That's wherd we? are. 

I thought  you'd be i n t e r e s t e d  i n  some physical Ir + c t s  kci t h  
r espec t  t o  t h e  occurrence o f  water. 

Somc? p h y s i c a l  f a c t s  . 
1. Uccurance o f  \dater: x i  11 i o n  A '  % o f  f r c s h  water 
a. 'Jceans 19 I ~ C ) ~ ~ . I O O T O O L I  
b. T o t a l  f r e s h  whter 3 3 ~ i 3 1 6 ~ 0 3 4  100% 

(1) Po la r  i c e  3 g l a c i e r s  2 4 r 6 6 8 ~ 0 0 0  75072% 
( 2 )  Hydrated e , l r t h  m ine ra l s  336 0000i';Z: 
( 3 )  LAKES 1 0 1 ~ 0 0 0  2 2 %  

( 4 )  R I V E R S  9 3 3  1M1z 
( 5 )  S o i l  mo i s tu re  20940:) *OlL  
( 6 )  G1W: 

TO 2 5 0 0  f t e  3 ~ 0 4 8 9  1300 lloG?3d 
be 2503 to 121500 4 9  565,909 13,834 

( 7 )  P l a n t s  and animals  915 0003% 
( 3 )  Atmosphere 119500 e035K 

c .  H y d r o l o g i c  c y c l e  (dnnua l ) :  
( I )  P r e c i p i a t i a n  on l a n o  C 9 ~ 0 0 0  
( 2 )  Stream runo t  f 241460 

2. The 48 s t a t e s  averaqe dbout 3OW/yr.* b u t  w i t h  ; rea t  



3. Montana o u t f l o w - r u n o f f :  
R ive r :  S t a t i o n :  A V O  cfs. Ae/yr. 
C l a r k  Fk. Heron 1 3 ~ 9 4 0  141400r 000 
Kootena i L i  hby 119860 89 5879 000 
Ye1 luus tonc  S i dney 1 1 ~ 3 1 0  8 ~ 5 5 0 ~ 0 0 0  
Missaur i Wolf Pt.. 99 170 696399 000 

Cornpar i sons: Ae/yr.: A e  Storage: 
Lo1o.R. aver. v i r q i n  f l o w  1922-67 13r7001000 64t000T000 
P i i  s sou r i  K. at  K d n s d ~  C i t y  4 0 ~ 5 0 0 ~ 0 0 0  8 5 ~ 0 0 0 ~ 0 0 0  
Columbia a t  mouth 180~0001000 5 5 ~ 0 0 0 ~ 0 0 0  
Sacramento ( a t  Sacto.) 1 7 ~ 4 0 0 ~  000 ? 
San Joaquin (dt Verna l i s ,  o t w -  31448~000  

Tracy and f4odcsto.) 

Wel l r  t h a t ' s  about t h e  l a s t  I'll b a  d e a l i n g  q u i t e  so much 
w i t h  j u s t  p t l y ~ i c a l  f a c t s -  

Q a & x a p r i a f . i ~ e ~ ~ , r ? i m r i d n  J y ~ t m ~ - y f , d i i % ~ A i S L h f S  
We art?* as you ,311 knowt an a ~ ~ p r a p r i a t i o n  d o c t r i n e  state. 
We llsh? t h ~  a p p r o p r i a t i o n  system f o r  d e c i d i n q  who has water  
r ic jh ts .  Ther~furcdr  i t i s  sometimes con fus ing  when p2ople 
r e f o r  t o  persons hav ing  r i p d r i a n  r i ~ h t s  i n  N o n t d n a ~  o r  i n  
t h~ :  "Colorat lc d o c t r i n e w  s ta tes .  What w e  r e f e r  t o  t h e r e  
r e a l  1  y  i s t h e  r i gat o f  access* nav i i j a t i  on, and r e c r e a t i o n  o r  
use o f  a water  s u r f 3 c e  or o f  3 stream r a t h e r  than a system 
o f  ~ z t e r  r i o h t s *  

As i n  tnc? case o f  t h e  C a n f g ~ & a - , ~ l J _ + h  and 
LLi&5 v- Naimellr Judc,e Jamc:r,on found t h a t  t h e  v a r i o u s  
lanaowners on t h e  sou th  ha1 t o f  t - l a thead  Lake have f e d e r a l  
comn:on l ' j w  r i p a r i a n  r i g h t s .  I f  you were on another ~ i n d  o f  
l a k e  i n  Mrmtana where t h e  sou th  h a l f  was n o t  owned w i t h i n  3 

rss:?rva-t i orir you would probabl  y be ne l  d t o  have r i  p a r i  i 3 n  

r i  q i l t s  to wharf ou t  t o  where you could u t i  1  i r e  a canoe o r  
notor:>odt and u t i l i z e  a I i i k e  o r  stream. 

So WE? have  r i pa r i ,dn  r i q h t s r  but. weer?  n o t  a r i p a r i a n  systein 
s ta t * :  so f a r  as water  r i b n t s  -- t h e  use o f  water f o r  
co r : sump t i v~  o r  o t h e r  purposes  a r e  concerned. We do 
d i s t i n g u i s h  b e t w e ~ n  a p p r o p r i a t i o n  s t a t e s  and r i  p ~ r i  dn 
s t a t r s t  a1 though they a l l  have t Q d t  t ype  o f  r i p a r i a n  r igh ts .  

- c l e n L a y & A y L h :  I would l i k e  t o  know what you mean b y  
t h e  "dual u s e  c f  t h e  word e r i i 3a r ian8w.  

&Lame: There i s  a  dua'l use o f  the word. A r i p a r i a n  
s y s t e m  o f  water  r i t j h t s  i s  a system o f  s h a r i n q  a long  a s t ream 
ttmt i s  no t  " f i r s t  i n  t i m e r  f i r s t  i n  r i q h t "  b u t  r a t h e r  t h a t  
everybody d l o n + ,  t h e  s t r e ~ l i : ~  gets  t t i  maue a reasonable  use o f  
t i p  5trearr,* I h ,  e a r l i e r  v i e w  o f  r i p a r i a n  r i g h t s  was that 
evr,r yr3u1jy slc)nf> t?e  str+?dm had t h e  r i  q h t  t o  have the  st ream 
f IOLM i n  i t s  n .3 tura l  s t a t e  as  i t  a1 ways had w i  t h o u t  
c l e p j ~ t i o n r  . < i r n i  n u t i  onr o r  a1 t e r - j t i o n  of i t 5  qua1 i t y .  B u t  
t h ~ t  was so  r e s t r i c t i v e  t h d t  most o f  t h e  r i p a r i a n  r i g h t  
j u r i s d i c t i o n r  which would be ivost o f  t h e  e a s t  c o a s t  and 
miawest* chanqed t o  t h e  d o c t r i n e  o f  reasonable  use. That  
d o c t r i n e  says  t h a t  r i p a r i d n s  can make a  rkasor lable use o f  



thc wdte r -  Rut  t h e y  uon ' t  h a v -  a  p r i o r i t y .  I t a s  d s h a r i n q  
-- evpryone has equal  r i t j h t -  I n  d r i p d r i a n  s y s t e ~ n  you d o n a t  
u s u a l l y  r u n  i n t o  t h e  d o c t r i n e  of p r : s c r i p t i o n  o r  , ~ d v e r s c  use 
because t h e r e  i s no t i m e  1  i m i  t wheri a person . I I ~  u t ~ t  wrjnt t u  
e x e r c i s e  h i s  r i p a r i a n  r ic ih t .  I f  h e  oec ides  t o  p u t  i n  a 
1  i t t l e  g a r d ~ ~ n  i n  lfJ77, dnd t h  strc?<im i s  a l r ~ d d y  q u i t e  
complc!tcly u t  i 1  izecrr he's r io t  prt:empted. The f a c t  th.3t h e ' s  
Iatcmr tjoes n o t  mattc any d i f f e rence ,  The q u e s t i o n  i s  ~ j h e t l l e r  
t h i s  i s  a  reasondble  use i n  compar ison w i t h  t h r  v a r i o u s  
oth:<r uses o f  t h e  r ip; :r ian s t r t i t n .  

B ~ ~ ~ L l f s ~ i u % ~ ~ . & h :  Doesn't t n i s  have  t o  uo w i t h  
c o n t  i qu i t y ?  

81. Stms: I t  h ~ 3 s  t o  be  r i p a r i  3n l and ,  yes .  There zr.? cwo 
d o c t r i n e s  on  t h a t *  One i s  t h a t  o t  y ~ a y , g L ~ i ~ l % -  A person 
may h a v e  a  narrow b i t  of r i par  i d n  I 3nd c l o s e  t o  a strearn 2nd 
thi3n buy some a d c l i t i o n a l  l a n d  cont iquocls t o  t h a t *  :3ne 
d o c t r i n e  i s  t h a t  s o  l o n g  as t h e r e  i s  u n i t y  o f  t i t l e  t han  it 
a l l  h 3 s  r i p a r i a n  r i g h t s .  

The o t h e r  doct r inh? i s  wm-ef ti11g. That  i s  t h a t  you 
nevt.r can expand a r i p a r  i d n  r i c ; t~ t  dnrl or l l y  t h a t  l a n d  t h a t  
has t~e4.n i n  s i n g l e  Ownership wti icn i s  r i p ; . r i ~ n  t o  the  st.roam 
h.2~ r i p a r i a n  r i g h t s .  Under t h e  l a t t e r  d o c t r i n e *  r i p d r i ~ n  
l a n d  con t i nues  t o  d i m i n i s h  because every  t i m e  !ny l a n d  i s  
c u t  o f f ,  i t  d i l l  never a g a i n  have  r i p a r i a n  r i g h t s .  

T h a t a s  t h e  r i p a r i a n  s y s t e m  of water  r i g l - t t s -  The r:ther sense: 
i n  ~ h i c h  I was u s i n q  r i p a r i a n  was t n a t  we can a l l  have l a n d  
t h a t  i s  r i p a r i a n  t o  d strearn or a l a k e  and w e  get  r i ? h t s  o f  
access and u t  i 1 i z a t  i o n  f o r  purposes o f  b o a t i  n g ~  b a t h i n g ,  
f i s h i n g *  o r  somethincl 'i i k e  t h a t  as  3 consequ:-.nce o f  du r  
h a v i n q  r i p a r i d n  land. And thosc: a r e  r i p a r i a n  r i c j h t s  z l s o ~  
b u t  i t ' s  n o t  a r i p a r i ; l n  systeln o f  u t i l i z a t i o n  of water  f o r  
d o n e s t i c t  i n d u s t r i a l  T m in i r l g t  13 i r i c d l  t u r a l  p u r o o s 2 s ~  tl?tc. 

~~d; l+c7nta&. i~Sru l~ :  How many s t a t e s  h a v e  th+ r i p - ) r  i dn 
system? 

A l - L r n ~ ~ r ; : :  A l l  ot t h e  s t a t e 5  ,:,?st of tne 9 8 t h  :rtcAridi jn -- 
e a s t  o f  t h a t  column o f  s t a t e s  w h i c h  i s  N o r t h  Uakotd,  South 
0 8 k o t a ~  Nebraska, K.ans.ls~ Clk lah~~nd,  i;ln(c TexasI  A 1 1  ot those 
were r i p a r i a n  d o c t r i n e  st.lptes. fdow a few of  thjse states 
env ied  our  a p p r o p r i a t i o n  system > r n c  a few o f  then1 ? d r , p t e d  
t h p  . ~pp rop r  i a t  i on syste*,i o f  w d t d r  r i q h t  s. Thcy chanq~c l  ?ve r  
u t i l  i r i n g  dh3t t hey  c a l l e d  a p o l  i c e  power -- s o ~ a t  i n ~ t x s  w i t  h 
a c o n s t i t u t i c n ~ ~ l  ~~.rnenclment~ L u t  usua l  1  y b y  stdtutc:. I f  I ' m  
n o t  m i  s takenr  Tennesse;. i s  ai-1 -Jppropri  a t i o n  d o c t r  i nl? s ta to ,  
I n  l e n e r a l  T i t ' s  f a i r  t o  say a l l  thd midwestern  arhd e i r s t e rn  
s t a t c s  s t a r t e d  o u t  as r i p a r i a n  d o c t r i n e  s ta tes .  

T h e  r i p a r i a n  d o c t r i n e  i s  s o  r e s t r i c t i v e  w i t h  r e s p e c t  t o  
wi)fyrn you cdn use the  w 3 t ~ r  t h , j t  ,,lost of- those s tc l tes  t~avr' 
found i t  an u n s a t i  s f < i c t r r y  systel~:.- They want t o  t e  a b l e  t o  
g e t  the water  away f rom t h e  r i ~ ~ l r  i d n  l d n d  i n  o rde r  t o  m d K z  
use o f  i t  f o r  a c i t y  o r  i n d u s t r y  or somethin54 1 i k ?  t h a t *  So 
t h e y  have 'lone t o  1 c ? g i s l a t i o n *  vhdt t h e y  have e n ~ l t . f l  I I ~  w i t h  
i s  a co r r lb ina t io r i~  Dy I c g i s l a t i o n  o f  tht. r i p a r i  jn d o c t r i n e  
w i t h  s t a t u t o r y  p e r m i t  system!:. They come c l o s e  t o  



app rox i i na t i ~ t c  aspects  o f  our  own a p p r o p r i a t i o n  system, 

B&$?zmjve 5ulJ.y: Ynder t n e  mechanics o f  t h a t  system 
are  t h e r e  n o t i c e  requ i rements  o r  any of  those  k i n d s  o f  
t h i n q s  l i k e  you would have here f o r  d p p r o p r i a t i o n ?  

A 1  It;-: Y e s *  Where you have these  changes b y  
l e g i s l a t i o n ,  they  u s u a l l y  w i l l  jo f o r  pe rm i t s  and n o t i c e *  
.?nd -311 o f  t h a t m  T h e  d i s c u s s i o n  of t h e  r i p a r i a n  systerr, i s  
s t r i c t l y  b y  way o f  acadeniic back,%round f o r  t h i s  comal i t tee* 
I 3 o n e t  t h i n k  you a re  r e a l l y  - o i n y  t o  c a r e  about d e t a i l e d  
a s p ~ c t s  o f  the  r i p a r i a n  d o c t r i n e *  You w i l l  be  r unn ing  i n t o  
though, prot;abl y ,  p rob lens  i r k  o t h e r  western  s t a t e s  t h a t  
ddopted what i s  known as t h e  C s l  i f o r n i a  d o c t r i n e  o t  water  
r i q h t s ,  

Tne d o c t r i n e  t h a t  developed i n  C a l i f o r n i a  i s  n o t  t o o  
i l l o i A i c a l  a d o c t r i n e 9  b u t  i t  i s  an a w f u l l y  d i f f i c u l t  one t o  
koric w i t h -  

A l l  o f  t h e  Unit :?d S t a t e s  an.1 i t s  t e r r i t o r i e s  adopted t he  
Fnyl i s h  cornincn law -- t h a t  i s  the  b a s i s  o f  our  law. Under 
E n q l i s h  coinmion l d w t  , t h e  r i p i i r i a n  d o c t r i n e  which I ' v e  j u s t  
heen t n l k i n q  about i s  t h e  b a s i c  1dw o f  waters, So 
Cal i f o r n i a  t hough t *  we1 1 T whenevzr anybody g o t  a f e d e r a l  
p a t - ' n t  t o  l a n d  a long a stream, then he took w i t h  t h a t  t h e  
f ~ d e r d l  liovernnient's r i p b r i s n  r i cjht* So you have t h e  
r i p a r i a n  d o c t r i n e  i n  C a l i f o r n i d .  

Me,!r?whi l e t  the ' 4 Y e r ~  and t h e i r  successors were go ins  and 
dpprc,?r i at i nrl wdter -- just d i v e r t i n q  i t  o u t  of t h e  
watershed -- which i s  n o t  a p z r m i s s i b l e  t h i n g  under t h e  
r i ~ d r i a n  doc t r i ne .  C a l i f o r n i a *  i n  1850 and 1852 pdssed 
s t a t u t e s  s a y i n q  tnis was 3 e K .  The o n l y  t h i n q  was t h a t  t h e s e  
people  were on feArzrral l a n d  and so t h e  C a l i f o r n i a  s t a t u t e s  
were r e a l l y  ju;t an e x e r c i s e  i n  f r e e  s p e e c h  by t h e  
Cal i t o r n i  3 1  :?l;i s l t i? :uree 

It-I lt66 a f t e r  hevdaa  was a d m i t t k + d  t o  t h e  ( I n i on  and d f t e r  t h e  
d i scove ry  o f  t.hz Cornstock L o ~ c ; ~  Senator Stewar t  of  Nevada 
o t  th rough  Concjress t h e  Lode ~ i n i n g  Act o f  l d66 t  wnich i s  
re.;lly t t -e  j ~ n e r i s  o f  western  water l aw*  T h i s  a c t  s a i d  t h a t  
t h e  r i y n t s  o f  t h ~  miners  b o t h  t o  t h e i r  l ods  c l a ims  and t o  
t h e i r  I I S ~  o f  hater s h a l l  be ma in ta ined  and p r o t e c t e d -  Thus 
i t  r t?co t jn i red  thc  c u s t c i l ~  o f  " f i r h t  i n  t i l n e t  f i r s t  i n  r i g h t U  
i n  t,h? min i  n q  c;>cjr,tryr n o t  01-11 y w i t h  r espec t  t o  m in iny  
c l a ims  but ~ i t h  respec t  t o  water  lawe 

So t h e  Cal i b o r n i a  d o c t r i n e  was, as  worked o u t  i n  the  
h o r r i 9 l e  o l o  l ono  case L u x V ~ J & j i ~ t  an 1886 case ( i t  took 
t h ~ m  t h a t  l o n q  t o  work i t  o u t ) 7  you d i d n ' t  acqu i re  any water  
r i y b t  under t h e  ;ippro$r i -it i on d o c t r  i ne b e f o r e  t he  Conqr 25s 
p.3ssed t h e  Lode ! l i n i n g  A c t  o f  l d 6 6 -  Th is  was because these  
people were " c t u d l l  y j u s t  t res t>assers  on  t h e  f ede ra l  domain- 
Yut thi:rt? Weri: fe:~t : ra l  pL*tents under the tromeste.;id A c t  o f  
1867 and o t h e r  t r d n s f e r s  of p r o p e r t y  f rom t h e  f e d e r a l  
government t o  , ~ r i  v a t c  p a r t i  %+sm T h p y  acqui  red  r i p a r i a n  
i t  So t h e  : ~ v e r s i r . ~ p l  i f i e d  b r i e f  p r i o r i t y  i n  Cal i f o r n i a  
i s :  [ I )  t n e  pre-1:36,6 r e p a r i a n  . j r a n t s  fron; t h e  U.S.1 t h e n  ( 2 )  
pre-1855 a p p r o p r i a t i o n s  which ( i 3 t 2  as o f  186CT and t hen  ( 3 )  



post-1866 a p p r o p r i a t i o n s  and r r i n  r i h t  And t h a t ' s  
t h e  ; l ist  o f  t h e  Cal i f o r n i a  d o c t r i n e -  

Trle Cal i f o r n i  a  d c ~ c t r  i n e  qeoqr<iphi  c a l l  y forins s o r t  at  d 

p a r e n t h e s i s  around the s t r i c t  , ! p p r o p r i a t i o n  s t a t e s -  You 
h d v ~ ?  Wc3shin-jton) Oregonr and C d l  i f o r n i a  aloncj t h e  P d c i f  i c  
C D A ~ ~  dnd N o r t h  Dakota* South D a ~ o t s t  Nehraskar Kansas* 
Okl 3horn3~ anc Texas- A1 1  o f  t h +  rnountain s t a tes ,  Montana, 
I t lahop Hyomi ng, Utah9 twvadat ~ o l  orado,, A r  i zorlsr and ,Jew 
Hexi c o  a r e  s t r  i c t l  y a p p r o p r i a t i o n  s t a t e s -  A1 1 these s t a t e s  
d e c l a r e  t h a t  t h e  l aw  o f  r epa r i a l ,  r i q h t s  was never a $ a r t  o f  
t h e  l a w  o f  t h e  s t a t e -  

! 

Fontdna t r e a t e d  i t s  wa tc r  l aw  s t r i c t l y  d s  a p p r o ? r i d t i o n  f rom 
tne heginn inq,  T h i s  was dec la red  3s ' t h e  s i t u a t i o n  i n  
P e t t l  e r  v~_nims,8edl tyLp= i n  1921- 

The t r o u b l e  w i t h  t h e  Cal i f o r r i i c j  d o c t r i n e  was how on t t d r t h  t o  
i n t e q r a t c  systems where one /)erLr)r\ has a r i  y h t  to t n k i -  watt r 
ou t  o f  .:' s t redm and o u t  o f  t h e  4.r ~ t ~ r s h c i l  and dnnther  r13js ttc,. 
r i q h t  t o  have t h a t  wa te r  f l ow  p d s t  h i s  l and  , ~ i t h  
s h a r i n y  and no p r i o r i t y  i n  water   us^. So essent i , l ly ,  i t ' s  
an undo rkab l s  doc t r i ne .  I t  has 5or;re h i s t o r i c a l  ' 1o t~ ic  t o  r t t  
but  t o  t r y  t o  a f f l n i n i s t e r  two " n t i r e l y  d i f f e r e n t  systems of 
water l aw on t h e  same s t ream i s  ~t mess. (And t h i s  i s  d irtess 
t h a t  de tnay be comi nl; t o  w i t h  rczspt>ct t o  soms-' o f  the feiIf:rai 
r i g h t s - )  Therefore ,  a l l  o f  the Gal i f o r n i a  d o c t r i n s  s t a t e s  
havq? r e a l l y  abandoned t h e i r  r i v a r i a n  r i q h t s  t o  t h e  e x t e n t  
thh!y can. TRey'vtl 1  i m i  t e d  r i p a r i a n  r i l ~ h t s  t o  what a person  
a c t u a l l y  p r ~ t  t o  3 b i ? i t ~ f  i c i a l  use. I n s t e a d  o f  say inq  a 
p tarson h3s a r i g h t  t o  hdvc  a  st re3m f l c w  p a s t  h i s  land, t h e y  
s03y r i p a r i a n 5  have a r i g h t  t o  th..? amount ut  watc r  tRey can 
p rove  they  Rave a c t u a l l y  p u t  t o  a b e n e f i c i a l  use d u r i n q  t h ~  
t h r  >e-yc?ar per  i u d  p r i o r  t o  th:? pdss j c j t - :  o f  t,hi s s t< j t u t e .  11-1 
CI?1i forn ia t h i s  N J S  donK b y  ,t 1'126 c o n s t i t u t i o n ~ l  arflendrnent 
which was u;+held i n  thr t?E C d l i f o r n i a  Supreme Cour t  cdses-  
(Th.? Orecjon Hater  Code of  1 9 0 3 ~  tnc? I.lashin:lton Wat&ar Corlc?  o f  
1917, t h e  N o r t h  Lako ta  +++iter I orlr o r  19559 South J a x o t a  i n  
19609 N e b r a s k ~  an 19:13r drill KC*ns,3s i r l  1745 and 1 0 t ~ 7  
s t a t u t e s t  r l k l dho r r~~~  i r l  lYL3r drid 1 6  x,3s to1 1  o w  inti t h e  i3e l,rront 
P l ~ h n t a t i o n s  c a s e  i r ~  i t s  s t rean,  ad jud i c , j t i on  d c t  o f  1967r) 
So t h e y  have r e a l  1  y Dfdcrl urlabl t t o  work di  t h  t h e  Cal  i f o r n i  , j  

d o c t r i n e  *3nd have cjong pure1 y  tir s t a t u t o r y  a y p r o ~ r i a t i o n s  
f o r  a l l  f u t u r e  water  r i q h t s  and t n c y  c u t  down t h e i r  r i p a r i a n  
r i q h t  t o  what was d c t u a l l y  p u t  -,o t e r r e f i c i a l  use. 

& u + g L l f ; & j &  ScuIJy: Coulrl you e x p l d i n  how Texas d i d  
t h i s ?  

The Texas Stream Ad j u d i  c a t  i or1 A c t  ot 1967 prov  i ded f c r  
a c t u a l  s o r v i c e  o f  n o t i c e  on ev t8 r y  known r i p a r i  dn r i  :h t  and 
pub1 i c a t i o n -  The r i p d r i a r l  r i qh t .  h o l d e r s  were r+:qui r e d  t o  
supp l y  p r o o f  of t h e  d c t u a l  q ~ 3 n t i t y  us9d d u r i n d  t h e  t h r e e  
yedrs p r i o r  t o  1967. Since t hey  hdd served  pveryone t h e y  
c o u l d  f i n d  and p u b l i s h e d  no t i ce ,  t h e  a c t  p r o v i d e s  -- and i t  
has b?en uphe ld  -- t h a t  t h e r e  h i l l  be no r i p a r i  dn r i c r f i t s  
that.  a r e  n o t  a p a r t  o t  t h e  su '~se t iuen t  drcrer -  thcct. f o l  I n n s -  
Thr. Texas wa te r  r i q h t s  ~ o a r d  takes  a1 1 thl. dec1,jr-lt.i ons . jr~tl 
c l a i m s  o f  r i p d r i a n  r i  ~ h t s t  rev iews  themr dnd prr!parcs d 

pro1 i m i  na ry  d e c r e ~ l  ~ h i c h  it subini t s  t o  t h e  Texas equi  valt jrbt 



o f  our  d i s t r i c t  c o u r t -  Then the re  i s  dn o p p o r t u n i t y  f o r  a 
hedr i I I ~  -- a cons ide rab l y  cumbersome proct-ss, Ul  ti mate1 y a 
decrt~t-, i s  rendered and it i s  f i n a l  -- t h e r e  a re  no p a s t  
e x i s t i n g  r i  j h t s  f o l  l o ~ i n g  t h a t  a d j u d i c a t i o n *  and t h e r e  w i  11 
bc? no f u t u r e  r i p a r i a n  r i g h t s  bi2C~uSe a 1917 s t a t u t e  s a i d  a1 1  
water  r i a h t s  would be acqu i red  by p e r m i t  and app rop r i a t i on .  

~ ~ ~ e r ~ ~ r n d q g :  Co any of  these s t a t e s  t h a t  have conver ted  
t o  t h z  Texas  concept  have a c o n s t i t u t i o n a l  p r o v i s i o n  l i k e  
ours? 

A L a - f :  Idaho's i s  p robab l y  t h e  c l o s e s t  t o  o u r s t  b u t  t h e y  
h3verm't had t h i s  p a r t i c u l a r  p rob len -  S o m e  o f  these s t a t e s  
d i d  tlii s convers ion  w i t h o u t  any  c o n s t i  t u t i  ona l  amendments* 
as i n  t h e  case o f  t h e  Oregon Water Code o f  1909 and t h e  
Milshin!>ton Code o f  1917- Texas d i d  n o t  have a 
cons t i t u t  i orla1 ctiL3n je* 

R~@~g&=&&iye  k ~ ~ h :  I f  i t  wasn't made c o n s t i t u t i o n a l l y t  -- 
who nlade t h e  chanles? 

&LLg~ng: The l e g i  s l a t u r r ?  and the  c c u r t s ,  I n  Texas t h e  way 
was c l e d r e d  b y  the  '3elmont P l ~ n t - q t i o n s  Case which was a b i g  
compl i c j t e d  s u i t  on t h e  lower K i o  Crande- The s u i t  i n v o l v e d  
3 100~1 deal  o f  rtxsrjarch i n t o  Spanish and Mexican water 1 a w  
2nd i t  f i n a l l y  r e s u l t e d  i n  t h e  T<.xas Supreme Court  d e c l a r i n g  
t h d t  therr ,  a re  no i n h e r e n t  r i j a r i a n  r i a h t s  under a Spanish 
o r  f+exicari !;r<ant* You on1 y . j o t  a water  r i  q h t  i f  i t  were 
cfrarrtecf you*  The pere  f a c t  o f  ndv ing  r i p a r i a n  l a n d  a l o n g  
tSc :'io 1;ranctr~ n i u  nct. c o n f e r  a water r i g h t -  So t h e  
I cbr j is l i l ture f c l  t t h e r e  w ~ r s  no pru l? len o f  ri whole hunch o f  
d n c i e n t  r i ; , a r i a n  r i g h t s  and e n a c t e d  the Stream A d j u d i c a t i c n  
A c t  1.3 s imp ly  s t r o n j ~ r r n  t h e  r i y d r i a n  r i g h t s  t h a t  d i d  e x i s t .  

S O T  c?xcept i n  L a l i f o r n i a r  t h i s  has been done w i t h o u t  
c o n s t  i t u t i  onal  ch.-lt?.le. 

TI l i s  r l i scuss ior i  aims a t  t h e  IYont,,nd system o f  w d t < ! r  law b u t  
i t .!111*1 icrs t.o 1 1  o t  thr? Loloraclo r l o c t r i n e  s t a t e s  -- 
4 , .  i n  3 I c'.~hoq lJt , ihr k'fotni ng* E'iuvacl;,r C o l  orado*  FJaw Fkx i  ~ o r  
ant1 A r i zona 

Th= n i r t h  and aevnlopnrcnt o f  western  wclter I d w  i s  i n t i m a t e l y  
concerned w i t h  t h ~ ?  t.levclupment o f  m i n i n  J law dnd m i n i n g  
po l  i c y  i n  the U n i t e d  States.  I n  fnglan?.  t h e  crown tiad an 
int. *r.st i n  m i  n e r a l  p r o p e r t y  tgeneath p r i v a t e  1  andt nnrl 
t h ~ r e t o r e  when i t e s t 3 b l  i shed c o l o n i e s  i n  Arnericat England 
h?rt >n i r c t e r e s t  ifl t he  m i n e r a l s  heneath p r i v a t e  p r o p e r t y  i n  
t h e  ccilonis?s- F o l  l o w i  nq t h e  dr:vol u t i  ondry M d r *  and  b e f o r e  
t h e  fo rmat  i o n  o f  tile Uni t - * a  S t , - j ~ e s r  t h e  c o l o n i e s  succeeded 
t o  9 - h ~  crown's r i g h t s  i n  i n s  T h e  C.3neinerltal 
r e  i n  t h e  , r , l inanc. o f  1 1 ' ? > ~  p rov idea  f u r  t h e  sa le  o f  
larrcJ i n  o rd t? r  t o  t r y  to r 3 i 5 - %  monr.?y t o  pay f o r  ttrd 
Rr>vol u t  i onary War. 

A f t c - - r  the  f o r m ~ i t i o t ~  o f  t h e  Union i o  1789r d t t emp ts  were rnadc 
to r d i  s r  mclnoy t l ~ r o u f , h  t t t e  srj1t! o t  pub1 i c  l and  d s  '3 c a p i t a l  



asset .  That  was p r e t t y  much o t  a t d i l u r e -  There was a l o n q  
pc!r iod of  v e r y  f e w  s a l e s  dnd v e r y  l i t t l e  m i n i n g  3 c t i v i t y .  
Pc!opl L. j u s t  went o u t  dntl s e t t l  . t l  c n 1  an(! but  d i  d n *  t pay f r v r  
i t- I n  1807, Conqress p~rssed a,] 'act t h a t  ) ) r o h i b i t a d  t h e  
a c r l r ~ i s i t i o n  o f  any i n t e r e s t  i n  p u b l i c  l a n d s  s i m p l y  by 
s * : t t l  ement o r  occuc;3ncy0 S t i l l  t h e y  ueren '  t makin mt.ic'1 o f  
tht? ir a t t e m p t s  t o  s e l l  l a n d -  

Con,?ress t h e n  uassea t h e  Gener t j l  P r e e ~ ~ ~ t i o n  4 c t  o f  1 2 4 1  f o r  
t h e  s a l e  o f  160Ao q r a n t s  f o r  3 b 1 - 2 5  p e r  a c r e  b u t  rest!rvin.:r 
a l l  m i  n e r a l  i z e d  1  ands. T h d t  r e s e r v a t i o n  o f  ~ n i  n e r a l  i r e d  
I a n  1s c o n t i n u e s  i n  our  l d n d  dnd m i n i n g  p o l  i c y  w i  t i 2  r e s p e c t  
t o  t h ~ ?  s e t t l e m e n t  o f  th .?  k ~ s t -  

The T r e a t y  of Gudi4alupe d i d a l g o  o f  Feb rua ry  29 18GU ceded t o  
the  U n i t e d  S t a t e s  a v a s t  ? r e d  of l a n d  wh ich  i n c l u d e d  s l l  o f  
C 3 l  i f o r n i  a and Nevada and o t h ? r  l ands. J u s t  a w e e K  b e f o r e  
i t  was s i g n ? d t  g c l a  was a i scoder t?d  on January  2 4 9  10439 a t  
Colcmd on t h e  South F o r k  o f  thi? Amer ican FZiv,$r betwer?n 
P l ~ ~ c e r v i 1 1 ~  and Auburn ~ 3 t  ; u t t e r ' s  M i l  1  T h i s  was k?pt 
spcrt i t ,  f o r  about  s i x weilkst thc,d t l ~ e  r ~ o l d  r u s h  cosraencr.d- 

A1 tFiouqh w e  t h i n k  o f  t h e  ' 4 3 c r s  i s  p e o p l e  who travele!tJ 
acros:, t h e  c o n t i n e n t  i r l  v a r i o u s  t y p e s  o f  wa(;ons -?ni-? a c r o s s  
t h e  i s t h m u s *  i t  was a c t u a l l y  d n  i n t s r n a t . i o n a 1  go la  rush. 
Thc rc  Mere h 'e lsh  m i  n e r s t  German r i l iners r  Chinese miners,  l o t s  
of' C h i  l e a n s t  Mex icans t  ;ind +)e,tpl  t: f r om a1 'l o v e r  t h e  ~ 0 r 1 d r  
Thn p o p u l ~ t i c n  j rew t r o w  2 t00L t o  39030 t o  between 2009004-1 
and 300,090 i n  t h e  c o u r s e  o f  t h r , ? ~  y e a r s -  

T I  p e o p l e  came upon t h e  fedl;:ral dornlin. They d i d n o t  own 
tile 1 3ntfe He d i d n ' t  r e a l  l y  hdvc-: any . n i n e r a l  p o l  i c y  excep t  
t h e  r e s e r v e t i o n  o f  m i n e r a l s .  So t h e y  took tac f e t l e r a l  
m i n c * r a l s  and t h e r e  r e r 3 l l y  was nc r S - S o  f o r c e  t o  p o l  i c e  t .n i  s  
s G r t  o f  t h i n a .  They sbreda up and down t h e  mother  l o d ~  
Coun t ry  o f  C d l  i f o r *  i a t  f ron: arourlo dr?,3vr?rv i 11 e i n  t h e  ~lurtb, 
to n e a r  Cakers f  i ~ l d  i n  t h t ~  5::ut.n i n  t n e  f o o t h i  11s o f  th*. 
S i  ~ r r 3 s .  They neve r  f o u r ~ d  tht: l !~o th t ' r  1 odc-2, bclt i115tedd were 
m o s t l y  p l a c e r  miners.  

These * 4 9 e r s  wcre n o t  otJrlcbrs o f  I jn,l, (a i i n f - ra l s t  o r  +!dtl?r- 
T h e y  rrrert' actually t respaSs6-rh o n  f - . d t? rd l  p r o p t t r t y  aGci  

c o n v e r t e r s  <if fedr?r 31 m i n e r a l s -  A t  t imd~s t h e  mini,>$ camps 
i n  t h c  mother  lodt. courbtry herr= l d r ~ l e s s  ana r e c k l  c s s  ar '?3sr 
b u t  they f o r a e d  i n i n i n t j  d i s t r i c t s .  The m i n i n c  d i s t r i c t s  
formed v a r i  ou; r t r l  es  ant] r e q u l  jt i o n s  which 1  d t e r  # e r e  ~i ven 
t h e  f o r c e  o f  law, Th4.y a l s o  co!rirnenced t h e i r  own sys te i ;  o f  
l a w  t2nforcert1ent. S o m e  of i t  war; r a t h e r  c r u d e r  1  i k e  
b a n i s h ~ j c n t  o f  f l o i i l i r i g r  even c r > y i t z l  punis t~rnent .  !ut t h e y  
( r i d  t 3 ~ q i n  t o  e s t a h l  i s h  orcler, 

Abotrt t h a t  t i me n d t  i ond l  p o l  i t i  s s  e n t o r e d  i r; i n d  i t 4;;s 

d e s i r  ~ b l e  to have il c o u p l e  crf s: r la tors  f r o m  ? t r e e  s t d t t :  
b e c a u s e  t h r  sldvb5ry is!jt.Jp was ; r i s i n q m  As a consequ~2nce o f  
t h a t  as;>:?ct :;f p o l i t i c s t  C d l i t o r r r i a  w.35 a r f rn i t ted  i n  1353 t? 
t h e  Union. The Stc3te u t  c a l  if4)rni;r p r o n ~ p t l y  pc~ss t~ r i  i t s  d w r l  
se1 F - i n t e r e s t  l t ? g i  s l a c  i o r i r  th*! Possessory  Pacts o f  lT!50 dnrr 
1S5L. c o n f i r m i n ?  t.h.2 r i q h t  o f  tht? a i n e r s  t o  t a k e  t h e  fe.icrL31 
m i n e r a l s ,  d i v e r t  the f e d c r a l  w d t e r t  and t o  occupy t h e i r  
minini; c l a i m s  i n  dccoraance w i  t-h t h ~  c u s t o n ~ s  o f  thta v d r i o u s  



Amonq the> cus toails 1  1  y ~ d o p t e d  i r~  t h e  camps was t h a t  
t h ~  f i r s t  person to stakt!  o u t  3 c l d i r i ~  had t h e  f i r s t  r i g h t  t o  
it. The f i r s t ,  person t o  d i v e r t  '3 stream t o  use h i s  rocker  
o r  pdn had  the f i r s t  r i j h t  to that amount o f  water. T h i s  i s  
t r loc t - r ine o f  " F i r s t  i n  t i m ? t  f i r s t  i n  r i q h t n  and i s  t h e  
embryo o f  our  sys?.ern o f  p r  i o r  Jppropr i a t  i one 

S t i l l  t h e r -  b i d s  no b d s i c  f e a z r a l  po l  i c y  except  t h e  
r e s t ? r v d t i o n  o f  & I 1  m i n e r a l i z e d  ' lands*  So i n  UO& V *  m r a t  
i n  lt35e and i n  t k tx  U-So Sugremz Cour t  c a s ~ ~  t h e  C a s t e l e r o  
c3sc2 i n  13629 t n e  '49ers werz found t o  he t r espasse rs *  I n  
I t j63 t  Prt?siderrt  L i r l c o l n  i ssued 3 w r i  t t o  remove t h e  m i  ners  
f r ~ - I  th t?  Alr~laden miner Tn i s  ~ - 3 s  bdsed on t n a t  a c t  o f  1 8 0 7  
t h 8 t  s a i d  you can't a c q u i r e  a r i  l h t  t o  r e a l  p r o p e r t y  ~y 
s i rc,pl y occupancy and j~ossess iorr* 

Thc= 8;iincrs were t t ius  th rea tened  even though the U.S. r + 3 a l l y  
h a d  n o  a t j i l  i t y  t o  en fo rce  t h e  w r i t  ar,ainst t h e  two t o  t h r e e  
h u r l f ~ r e d  t:~otlsdnrl  ;ni ners  cr~ho tldd con,e t o  C,-JI i f o r n i  ,I, Another 
t ku r t?a t  w 4 n s  t h e  H ~ ~ r c ~ s t e d i ' :  Act  of 185.2. Thc? Hornesttaders U i d  
h \ tve  leqa1 r i  qhts under f ~ d e r  31 I l s w m  t f f o r t s  ware  made 
n d t i  ona l  l y  t h e r e f o r e  t o  legit:r,atizc? t h e  c la imed r i g h t s  o f  
t h e  miners  t o  b e  an the publ  i c  domain and t a k e  t h e  g o l d  and 
so f o r t h .  3 u t  t h e  easrc~rn  i n t e r e s t s  were opposed. Hcncet 
thc i ssuc of whetnsr t h e r e  shoulc! b e  f r e e  m in ing  o r  ~ h e t h e r  
the Unitc ld Sta tes  shoulc set some r o y a l t y *  lease,  o r  r a n t s 1  -- some p r o f i t  -- o u t  o f  these p i n p l c  who werc s img ly  ~ u s t  
grabb i  nq th:? pub l  i c ni nerd1 s. 

The i ssue u f  f r e e  m i n i n j  hdd a r i s z n  b y  t h e  t i m e  t h e  Comstock 
L D C ~ C  &as d i s c ~ v e r e d  i n  1 3 5 9 ,  f t t e  Go~llstock Lode a t  V i r g i n i a  
t i t y r  kevada,  about  hd l fwdy  b e t w e n  Carson C i t y  and 8enot 
was t h e  r i ~ n e s t  l ode  o f  p rdc ious  rnetal ever  dir ,covered* 
Ttii s c i i  scovc ry  an0 i t s  i111nedi a t e  e x p l o i t a t i o n  made t h e  i ssue 
csf f r e e  m in inq  evt:rt inore c r  i t i1 . .1  Probably  tho  e a s t e r n  
i r t t e r a s t s  w o u l d  hdve pjlssed I e 1 3 i s l a t i o n  s e t t i n g  a d i f f e r e n t  
t l i  r q c t  i o n  b u t  t o r  t h e  C i v i  1 W3r. T h e  C i v i l  Mar Came dnd t h e  
blcrtrr wantcbd t c  pac,s the 13th ar lb  14 th  Pntendments t o  t h e  
5 C o n s t i t u t i o n .  (k t jo l  i t i o i ~  o f  s l a v e r y  and i n v o l u n t a r y  
s t . rv i tude  i n  t h e  13th. and that: :?I1 persons b o r n  i n  t h e  UIS. 
o r  n a t u r a l  i ~ e d  arc  c i t i z e n s  o f  t h e  Urns.) So Nevada was 
adr,; i t ted f o r  t h a t  purgose i r l  1264. The 1 3 t h  Amendment. was 
passed i n  l d 6 5  dud the 1 4 t h  i n  ld66- 

S~ir ,dtnr  S tewar t  o f  1'4evada was l a r g e l y  r e s p o n s i b l e  f o r  
maneuvering t h r o u ~ h  t h e  Lode t ! i n inq  Act  o f  i8 t6m The Ac t  
r:>coqnired t-ha customs and .usa,,zs o f  t h e  m iners  under t he  
rul-2s. and r c q u l a t i o n s  of t n e  vd r i ous  m in ing  camps, The Ac t  
21so reco.;nized t n c  i r  a p p r o p r i a t i o n  c f  water  and s a i d  t h a t  
s k ~ o u l  d L.9 "ma i rrta i ned and pr otccted" .  It recogn ized  t h e  
e x i  s t i n q  uses o f  water f o r  a l l  purposes d l t hougn  i t  on1 y 
r~?cncgnizc-d the r r i i  n i n g  r ig t r t r ,  f o r  l o d ?  i n i  n i n y -  That r  o f  
course*  was because o f  t h e  v a l u t  o f  t he  Lornstock Lode. I n  
lR7Ot t h e  Ac t  was broadened tl, r ecogn i ze  j ) l acer  mining. I n  
1372 t he  law concer n i  nq rrietal i fc t ro~ ls  m i  n e r n l s  t h a t  was dnd 
s t i l l  i s  toady t h r  bas i c  i n i n i n ]  l a d  was enaCtc!de 

F i n a l  l y t  t h e  Oescbrt Ldnd A c t  c t f  1877 p rov ided  f o r  t h e  



s e t t l e m e n t  of western  l a n d s *  Tni s 3 c t  p r o v i d e d  f o r  t h e  use 
o f  wdter  b y  p r i o r  a p p r o p r i a t i o n  r e s e r v i n g  o n l y  t o  the U n i t e d  
S ta tes  t h e  nonnav iydb le  unus2d wz te r  f o r  f u t u r e  
a p ~ ~ r o p r  i a t i  on. 

The Cal i f o r n i ~  d o c t r i n e  s t a t e s  s a i d  t h e r e  Mere no 
af:propr i a t i o n s  ur;t i 1 1866 when Lena to r  5 t e w ~ r  t l o t  th ror~c)h  
t h e  Lode M i n i n g  A c t t  which con f i rmed  and ma in ta i ned  p e o p l ~  
i n  t h e i r  use o f  water, But  t h e  Co lo rado  d o c t r i n e  s t a t z s  
s a i d  t h a t  a l l  t he  A c t  o f  1866 a i u  was t o  recoqn ize  t h e  
uc,ai~r?s and customs o f  t hese  a r i d  s t a tes .  Co lora5o wc3s the?  
f i r s t  o f  these  s t z t e s  t o  say  t h a t  t h e r e  here  nevq2r .3ny 
r i p 3 r i a n  r i g h t s  i n  these  s t3 tes .  They have -r ldays been 
appropr  i a t  i o n  d o c t r  i ne ;t 3tes a i ~ d  the f 2 t l C r a l  oovernm2nt h,.s 
conceded our p f . 0 ~ 1  e*s r i grit t o  t ; i r . c .  water  on 3 f r r s  t i n 
t i n e t  f i r s t .  i n  r i g h t  b a s i s  o>lt  of  t h e  wotershe.3 i f  t i 7d tqs  
where i t i s ncedvd. That  r ccogn i  t i o n  b y  Coloradr? i n l d b t  i s 
rchal l y  t h p  qenes is  o f  western  w- l ter  law. 

That  i s  511 I hdve t o  say  )bout  t h e  o r i c j i n s  o f  t h h b  
a p p r o p r i a t i o n  systetn, 

Thc [ l e s r r t  Land A c t  of La77 i s  p r e t t y  b a s i c  3c t  t o  us. I n  
t h e  Cal ~MQ-&=~&=M, ? C Q ~ ~ U  h--2  P o r t l j n d  Ceinent 
Compdny, a U.S. Supreme Cou r t  c d ~ r  of 2bout 193bt t-he c o u r t  
sa i  =l t h e  Desc:rt L,--lnl A c t  i n  ef  f ~ c t  severed thr? 1  a n d  f ro i l l  thc! 
wat$.r 2nd p e r n i t t - c d  t h e  s o t q  l cb r s  i n  t h e  dest to dcqui ria 
1am.l. '3ut r h e n  thcey . ~ c y u i  recr 1 3:ldr t h e y  ,ot no w j t e r  r i C ~ t l t .  
You ,ct  no r i ; ~ a r  i a n  r i qht. frorri LI-it;. ft?d;lral gavc:rnr:ent . ~n t l  no 
a p p r o p r i a t i o n  r i g h t  e i t h e r .  A l l  you do i s  p a t e n t  t i l e  lanai 
I n  son,c i ns tanc f l s  your 1  ;?nd s [> t t l s r r ,en t  ~ c t  r ~ q u i  r e d  o i ' o p l e  
t o  i r r  i late o r  makc use o f  water, bu t  you d i J n * t  ,;ct your 
water r i q h t  f rom t h e  f ede ra l  cjov12rnmente The a c t  se;>arated 
t h e  l a n d  f r o n  t h e  water  and provic'ed f o r  peop le  a c q u i r i n q  
t h ~ i r  water  r i s h t  t h rough  v d r i c u s  s t a t e  l a w s -  

So i t ' s  based or, t h e  D e s e r t  Land  & c t  dnd i t s  ! re r lnc~s5c>r  
a c t s t  & s  w e l l  as  t h e  r e c ~ t ~ r r i t i o f ~  of t f 1 ; ~  customs thclt e x i s t e d  
b e f o r e  then b y  which the: S t 3 t k  1Ylontan3 dec ides  it c d i ~  
a l l o c a t e  water  acco rd inq  tc:, r h  systerfl w.? hijrj p r i o r  t o  1 3 7 3  
and acco rd ing  t o  t h e  1373 da te r  Us2 Act -  

P ~ ; B L ~ & ~ ~ ~ ~ , B P ~ ~ :  Disln' t  t h 8  urscbrt Lanu A c - t  i ~ r o v i ~ l t *  
t h a t  you c o u l d  o b t a i n  320A. a<ld t h e y  had t o  f i lrb dnd prove? 
t h i  s  f i 1 i n a  hy mak i nq p rope r  d i tchc:s t u  tho  1  dnd? 

U - ~ Q D ~ :  Tht? dcreaqes a r e  d i  f f  t ) r c n t  i n some  nreas. h u t  
that i s  c o r r e c t .  C ~ r d i n a r i l y  the s e t t l ~ r s  had t o  develop t h e  
l a n d  b e f c r e  they coulcl  +?a- thc ir pd ten t .  T h b t  usua11y 
rec4ui rcld d i t c h e s  2nd t h e  apg l  i c d t  i o n  o f  water. 

& ~ ~ ~ f i a t i ~ ~ :  P i d  they f i l e  L r f o r t ?  t h z y  1 ~ i - 1 t - 1 ~  t f i e i r  
d i t c h e s ?  

A J - S L a :  Yes. They f i l c d  on t i l e  I ~ n d  thzy w i s h e i  t o  c la im,  
Thrn they woul CJ h83ve t o  p rove  up t.h? i r  cl ji ril ~y S ~ I O W ~  nq t P ~ t ! y  
h 3 d  , 1 p ~ 1  i e d  t h e  water t o  3 t e n e t  ici.31 use. Pt was 
apt!, crtantl y concedt.d w i  t h o u t  d i ~ t ' s t  i on b y  t h e  t.>ii-3rc.l 

government t h a t  t h e  ~ e o y l e  c e r ?  aqui  r i n q  tht: i r  water  
pu rsuan t  to s t a t r  water  r i ghts. so therc? was j u s t  a 



stsp.3r~t~r  mr?>ns o f  i jcqu i r i nq 1  and and water 

T h i  s d o c t r  i n e t  however* i s  n o t  w i t h o u t  except ;  ons. Federa l  
r i ~ k ~ t s  110 no t  stem f rom the  [ i eser t  Land Act o r  any p r i o r  a c t  
S U C ?  35 t t w  Act  o f  1866. It i s  an e n t i r e l y  separate  system 
o f  water r i q h t s .  We may thus  ] lave some C a l i f o r n i a  d o c t r i n e  
t y ~ : ~ ~  prot)lerns w i t h  3 coup le  o f  systems of water  law. 

T h i s  i s  i l l u s t r a t r ~ d  i n  thta F 2 J ~ r d l - - & & ~ - L ~ n m i  s s i o n  v* 
G a _ i ~ u  sur round in9  t h e  l i c e n s i n q  o f  t h e  P e l t o n  Dam on t h e  
CesChutes R i v e r *  The s t a t e  oppr~sed c o n s t r u c t  i o n  o f  t h a t  
d , m .  The DesChutes was s nonndvigable r i v e r  -- o r  a t  l e d s t  
conced=d t c  be Such f o r  t n t  pur  .roses o f  rhcl cdso, Clre.jon 
saicl t n a t  a f t e r  t h e  Deser t  L3nd Act  yo#-1 must f o l l o w  s t a t e  
procibdures to o b t a i n  a water r i g h t .  (Jreqon s a i d  t n a t  
1,u i l r l ing t h e  clam r$9uld be t o o  I3maginq to t he  salmon r u n  on 
t h e  PesChut?s Y i v e r *  V ~ P  d i s t r i c t  c o u r t  and t h e  n i n t h  
c i  r c u  i t  f o l l  rived what W J ~ S  then wastern  water law and 
;tf f i r m ; ? ?  tha t  the> Ueser t  1.dnd ~ c t .  had severed t h e  water  f rom 
t t - ic.  1 arlrj and t h a t  water  r i q h t s  cou l  3 be qr;lnted o n l y  under 
stat,? ;)roc+>dures. The U.S* Supreme C o u r t t  tiowever* s a i d  
t h i  % das  b!ronq. T ~ P  Descr t  Lan4 Act  a p p l i e s  t o  pub1 i c  l ands  
open t o  s e t t l  sment. d h ~ n  t.ne t iAder  a1 qovernment w i  thdrew 
1 tnd f u r  I n n i d n  r t ~ * s e r v a t i o n s  dnr: socrr*? f o r  a power s i  t e r  t h ~  
l a n d  4 1 s  w i  tt:drawn a l s o  f rom the ~npn l  i c a t i o n  o f  t h e  Deser t  
L a n  l A c t *  

I n  B U m n a  ~2 C a f i i ~ L d r  L i l i s  was c a r r i e d  forward. The 
U,S. Suprc.me Cou r t *  i n  19t39 c c n f  i rmed and extended t h e  
I ' q ~ l t c ~ n  O.?m c a s t  s d y  i n 9  t he  U m S e  had w i  thrfrawr.r w i  l d l  i f e  
r c f t ~ g e s  around L d ~ e  Meaur recrcl,t ion:jl a reas around L d k ~  
.  bout f i vc  o r  s i x End i a n  r c s c r v a t  i ons a1 ong the 
Col 3raao .i ivs.r. ',dh?n t h e  U e S *  ; ~ i t h t l r ew  thost:  lands i t  a l s o t  
w i t h o u t  s,?yinn sov wi thdrew anyone's r i u h t  t o  t h e  water  
wnicrk t h ~ s u  r e s q L r v a t i u n s  would need f o r  t h e  purpose o f  t h e  
rcsc l rvat ion.  

I : c  concerted Jecause those r e s e r v a t i o n s  ( a t  l ~ a s t  n e a r l y  
d l 1  o f  them) h?v? a p r i o r i t y  a z t e  as o f  t he  day  t h e  
r i?s8-. rv; l~t ion was  crcat2d.  A q u a n t i t y  o f  water  t h a t  has n o t  
y?+ bec.n deterrr inea (excep t  on t h e  Colorado i n  t h c  case of 
A h i h ~ n s  v a _ - l & i h ~ n i a  where- t h e  UISI Supremq Cour t  d i d  
q u d ~ ) t  i f y  t h ?  amounts f o r  va r i ous  uses) was t hus  reserved*  
P:swr t oday*  w t ?  or- concerned a o o u t  r a t h e r  l a r q u  l a w s u i t s  i n  
wt1ic.h thd t l o i t e r i  5 t l t s ? s  i s  a p < l r t y  and 311 o t h e r  users  on 
t h ~  r,trearr. 1 1 r - 4 ~  p d r t i a s  t o  t r y  t:, q u a n t i f y  C J S  w e l l  3s t o  g i v e  
a p r i o r ;  t y  da te  t o  fed+?raf  water  r i q h t s *  The f e d e r a l  
ljovernment s<jys th t  it rias d l t *?ady  been c o n c l u s i v e l y  s a i d  
t h l t  i t s  r i t j h t s  JG n o t  s t e m  f r o r  t h e  Deser t  Land Act o r  any 
;>fi g r  a t .  

S ~ e l m W i v l t L ~ u l L y :  When ~c embark upon 3n a l l - o u t  
a 4 j u a i c 3 t i o n  e f f o r t  as  w e  a rc  t r y i n g  t o  do now* do you 
a n t i c i p a t e  t h a t  thtl f e d e r a l  Gc)vi2rt-rnlc?nt shou ld  b 2  a p a r t y  t o  
t h d t  ;c t ion dnc:c i f  s3r w h a t  ar-e trre chances o f  endinc) up i n  
f ed  r il c o u r t  rclt ! !r t h .m  s t a t e  c o u r t ?  

A :  I n  t h e  F i r s t  y l d c e t  I t h i n k  t h a t  our l e n e r a l  
ad j r ld ica t . ion  under 89-870 t o  U<?-d79 shou ld  i n c l u d a  a1 1  water  
r i q h t s  w i t h i r l  t h e  s t r e a n  or  sourcz  t o  be ad jud icated.  I t  



shou ld  i n c l u d e  f ~ d e r a l  r i g h t s ,  clroundwater r iqhts ,  and i t  
shou ld  i n c l u d e  I n d i a n  r i q h t s .  

If i t  weren' t  t o r  t h e  McCdrrar~ An~enrfaent~ t h a t  would k)avc t o  
be  i n  f e d e r a l  c o u r t  because it . ~ o u l r l  b e  a s u i t  ac la inst  t h e  
f e d e r a l  government on a fec lera l  i s s u e r  Th2 McCarran 
A~endment  t o  t h e  Ceparttnent o f  J u s t i c e  Appro?r i  a t  i o n  Act9 
1953  (43  USC 666) ( j i ves  j u r i s d i c t i o n  t o  t h e  s t a t e s  when they 
a re  conduc t i ng  a cjeneral a d j t ~ d i c a t i o n  of a s t rpam t o  j o i n  
a1 1  f ~ d e r a l  int:$r e s t s  i n  o r  I Y ~ ~  t o  r l e t  a c o m p l ~ t c '  
a d j u d i c a t i o n .  Jo you can nav? t h i s  p roceed ing  i n  s t  ?tt? 
cou r t .  Furtherfnore, i f  i t  i s  s t ~ t e d  i n  a s t a t e  c m ~ r t t  i t  i s  
f a i r  t o  say now t i t a t  i t  w i l l  nor  bc? removed t o  d f e d e r n l  
cour t .  I n  r e c e n t  h i s t o r y  a Lo lo rado  case was rernovra from 3 

f r d ~ r  71 c o u r t  t o  a s t d t e  cour t .  

Thdt  i s  c .3 l l ed  t h e  Aken cdsev GQ-Q~O R i v e r  kixgig.Ey&Uy 
Q i 5 t r i c t  v. !Jar ftarch 1976.  There i s  q u i t e  
a h i t  o f  j ea l ousy  between t h e  f e d e r d l  government , ~ n d  s t a t e  
i n t e r e s t s  w i t h  r e s p e c t  t o  a d j u d i c a t i o n  o f  waters. Thc 
f 2df?r31 government t h i n k s  z h 3 t  i f  you l e t  t h i s  $!o thrr3ut:h 
t h e  s t a t e  system* t h e  f ede ra l  i n t e r e s t s ,  , I n a i a n  i n t e r e s t s *  
ctc- a ro  q o i r , q  t o  y e t  shorl- s h r i f t .  The s t a t A  interests 
t h i n k  n o t  o n l y  t h a t  t h e y  can do i t  f a i r l y  b y  t h * \ t  t h i ~ y  know 
morn r 7 h 0 ~ t  western water  law than t h e  f e d e r ~ l  people .  T i l i l y  
have bt-en de!;~l i n g  h i  t h  water  law i n  t h e  s t a t e  c o u r t s  f o r  a 
c e n t u r y  now w h i l i *  water  1  nas  r .o t  :,een 3 L iuhject  fvr 
f t?dr!ral  cour ts .  Thus, t t ~ a  l J r S .  Oroucjht the Akt'n cds+2 i n  t h e  
f e d c r d l  c o u r t  i n  

Denver. T ~ P  s t a t e  o f  Colorado t h e n  i m r e d i - j t e l y  s t a r t ~ c l  a 
state. p roceed ing  t o  a d j u d i c a t e  t h e  samt> daters ,  rouc!hly d 

p.3ral l e l  p roceed inq  and t h e n  iwnnc-ii a te1  y ;novecl f o r  d i  smi s s a l  
i n  f e d e r a l  c o u r t  i n  ne fc rance  tb t h d t  s t a t < :  ac t ion .  Tnat 
would be ve ry  unusual were it not f o r  t h e  VcC-~ r ran  
Amenrlnrent - 
The 1 0 t h  c i r c u i t  c o u r t  r eve rsed  t h e  d i s t r i c t  c o u r t  and s a i d  
t he  f e d e r a l  government d i d  n o t  hdvc t o  d e f e r  t o  tht-' 5 t 3 t - c !  

a c t i o n  and riefuseri t o  d i sm iss  tne case. .In appeal  9 the LEIS* 
Supreme C o u r t  sL3 i d t h d t  beC31~5e t h e r e  was no c  )ns i der;lol e 
pro:* e d i n q  y e t  i n  thc. i1.S. D i s t r i c t  C o u r t  and vlherc3 t h e  
s t a t  has ,3 s y s t e ~ ~ ~  f o r  qenerdl  at-ljucricat i o n  o f  i Ss streams 
asld t h e  state a d j u c + i c a t i o n  process i s  3 ( l o i n< ,  concernr  i t  
~ o u l d  he bes t  for  t he  a d j u d i c ~ ~ t . i o n  t o  bc c d r r i e d  on i n  t h e  
l o c a l  state d i s t r i c t  cour t .  Th+:re Mere a number t ~ f  r e  .tsons 
qiver,  i n c l u d i n g  t h d t  t h e  s t d t L  c o u r t  i s  ncarc!r thl? p a r t i  > s  
i n v o l  v c d  t han  was t)dnver. Cut b d ~ i c ~ j l l y  t h e y  * ;eemcr l  t'o 
t h i n k  s t t 3 t i ~  had an 3~Jequate s l s t e n i  , jnd t h a t  thrl u o l i c y  o f  
t h e  PZcCar r a n  Amcntlment was t o  p:rrili t s t d t e s  t o  r l o  +hi- .3d 2 n d  
acl juc' icate d l 1  r i ? h t s  inc ludin.4 f e d e r a l  r i g h t s -  So I t h i n k  
there-. i s  no q o o d  c h ~ n c e  t h a t  a st3t.e \!enera1 a l j u d i c  ~t i o n  
would be remov2tl t o  a t e d e r a l  c o u r t  and t h e r e  i s  a  chs3nCe a 
federal d t t+?mp t  t o  a d j u d i c a t e  ctjrt b removed to t h o  5 t d t e  
cou r t .  

I n  o r d e r  t o  p a r a l l e l  t h i s  cask3, C? mot ion t o  d i sm iss  shou ld  
cc.ifne a t  the i n c e p t i o n  o f  t h e  case t o  ,3ssure t n a t  t n e r e  would 
bt: no cans ide rab le  p roceed ing  i n  t h e  f e d e r a l  d i s t r i c t  court.. 



& ~ r e s e n t & ~ ~ ~ ~ f : z :  & e r e  t h e r e  any I n d i d n  wa te r  r i g h t s  
i n  t h a t  case? 

e l  L u n g :  Y e s .  They wou ld  be i n c l u u e d  i n  t h e  a c t i o n .  
There i s  a ~ 2 u ~ s t i o n  w i t h  r e s p e c t  t o  I n d i  an wa te r  r i g h t s  
wh ich  i s  < ~ t  r r c s e n t  u n d n s w e r e d ~  T h i s  case  doesn ' t  answer i t  
i?xccbpt. unl t !ss you i n f e r  some t h i n q s  f rom i t  and b r i z p n a  
Q The ex t reme I n d i a n  p o s i t i o n  i s  t h a t  t h e  I n d i a n s  
convr?y*31-J p r  opc r  ty t o  tRe Urli ted S t a t e s  r e s e r v  i nrj t o  
t h e ~ l s e l  ves ( ir,  Trt.aty i?eserv . i t  i o n s  or11 y )  1 and and* by  
impi  i c d t i o n ,  water  wh ich  helcrna., t o  them f r o m  , ~ r i ~ n o r d i a l  
r l r i y s .  Ther- i s  no p r i o r i t y  -- t h e  r i q h t  ex tends  back 
i n f i r l i t e l  y o  T t i e i r  r i r j h t s  can n e i t h e r  s e t  i n  a systetrc o f  
p r i  o r  i t y  n o r  y u m t i f  i e d *  To t h e  e x t e n t  t h d t  t h e y  need t h e  
~ r . ~ t ~ r  dnd c,3n make use o t  i t r  t h e y  have trtst r iqh t .  

W i th  r e s o e c t  to o t h e r  f e d e r a l  r e s e r v a t i o n s r  t h e  r e s e r v a t i o n  
a r ~ c t r i n c  seems t o  te thdt t n e r e  i s  a p r i o r i t y  d a t e -  Tha t  i s  
the c ! d t e  the r e s e r v a t i o n  was c r e a t e d  by a c t  o f  Concjresst by 
P r e s i  i j < > f i t i  a1 decree, o r  otht;rwi ~ e .  A l s o  t h e  q u a n t i t y  o f  
wa te r  needetl f o r  t n e  purpose  o r  t h 3 t  r e s e r v d t i o n  can  be 
s c r i  T h  isr~us. s h o u l ~ j  have been t h r a s h e d  o u t  i n  
A L ~ Z Q Q S J L ~  C u f S ~ ~ l i s !  b u t  i t  i t i d n ' t  have t o  he  because t h e  
I n d i d n  Hesc?rv.;tions i n v o l v e d  i n  t h d t  case were n u t  t r e a t y  
rb?st:rvc,t i or130 They were a1 1  e x e c u t i v e  o r d e r  o r  
C o n ~ j r e s s  i ona l  enactment  r e s e r v d t  ions. The LJISI Supreme 
Cour t  9 c i t i n q  U e r s  v. b L h ~  w h i c h  was ,t t r e d t y  
r1:servat ion case, and c i t i  nq i n d e s c r i m i  n a t e l y  t r e a t y  dnd 
n o n t r e a t y  r e s e r v a t  i on c a s z s r  a1 lc,cated c 2 r t a i n  numbers o f  
c:cri? fc,et o f  w 3 t ~ : r  o r  enough water  t o  i r r i q a t e  t he  i r r i g a h l e  
acreage wt i ichever  i s  l e s s *  I n  - d c h  i n s t a n c e *  t h e  r i  g h t  was 
c i v s n  a 9 r i o r i t )  d d t e r  t h e  t i s t€?  ~f c r e a t i u n  o f  t h e  
r t ? s e r v d t i o n r  and 3 p r e c i  se ~~rnaunt  o f  w3ter.  I F  l e f t  open 
th<* r j e ~ r ? s t i u n  o f  wi- irther on t red t ;~ .  r e s e r v a t i o n s ,  which t n e y  
d i d  :lot d e a l  r i t n q  t h e r e  ndigl"tt b e  .3 d i f f e r e n t  p r i o r i t y  d a t e  
o r  q u a n c i f  i c a t i o n .  It i s  o f  stjrne s i q n i f  i c d n c e  t h a t  t h e  
Suprctn6. C s c ~ r t  wqs;  + p d r e n t l y  unconcerned d b o u t  t h e  f a c t  t h a t  
t h e s e  ~ 3 r +  n o n t r e - t y  r s s e r v d t i  u r ~ s *  

I n  t'li- Akt n  c d s i -  t h e r e  a r e  I n d i  an h e s e r v a t  i ons i n v o l  vede 
T~rt- U - S O  juoren;? ( .our t  a9.j i n  t c ' : a l l  y i bnored whether t h e r e  
n ~ i g ~ m t  bt- a d i f f c r a i ~ c e  b e t w ~ e n  thcl two  t y p e s  o f  r e s e r v a t i o n s .  
It s ~ i i c l  ( p l L ' 4 C ~  jug)ren,e Lt* R e p o r t e r )  "The r e s e r v e d  r i g h t s  o f  
t h ~  i j n i  t ( > d  5 t a t e s  Px tend  t o  I n d i a n  r e s e r v a t i o n s  ( i i in twYr  
1115%) .~nd o t h e r  f t ~ a e r a l  l a n d s  sdch d s  n s t  i o n a l  p a r k s  and 
f 9r4.sts ( A h i ~ l ~ ~ l h - - ~ d d l i f p ~ ~ & ) " o  Thd t  i s an exantpl c? o f  
where t n e y   re m i x i n g  G i n t e r s ?  a t r e a t y  r e s e r v a t i o n  case, 
~ i t n  U i ? o n d  v. i;l-Ljl~mia i n v o l v i n q  n o n t r c d t y  r e s e r v a t i o n s  
h i  t h o u t  recocjn i  t i o n  t h a t  t h e r e  i s  qaincj  t n  b e  any d i f f e r e n c e  
a t  A1 15 

It nlfly not bc> f % j i r  to e ~ t r a p o l a t e  f r o m  t h a t  t h a t  t h e  Supremo 
C o u r t  i s  ~ j c i n c j  t o  yo i n  t h o  r r i r e c t i o n  of s a y i n g  t h e  I n d i a n  
k 3 t i r  r i r i h t s  date f r o ~ n  t h e  a ~ t e  o f  r e s e r v a t i o n  and a r c  
q u a n t i  t i 5 ~ f  or1 ~ ( E C  b d s i  s o f  t h e  purpos+>s t h e  r e s e r v 3 t i o n  
c o u l  ? r i?asonatyl y an;il.;e use o f -  

( I n  c i r ? t ; t r s t  ther,: i s  1anqu;rce ( l o ino  b c t h  w43ysm I t  i s  n o t  a 
c l ~ ? d r  case  on t h a t  p o i n t , )  








































































































































